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IN THE UTAH COURT OF APPEALS
STATE OF UTAH,
*

BRIEF OF APPELLANT

*

Case No.

*

Priority No.

Plaintiff\Appellee,
v.
960064-CA

MICHAEL MORRISON,
2

Defendant\Appellant.
JURISDICTION AND NATURE OF PROCEEDING
This is an appeal from convictions of one count of Possession
of a Controlled Substance, a Third Degree Felony, and one count of
Possession of a Dangerous Weapon by a Restricted Person, a Third
Degree Felony, after a jury trial held on December 14, & 15, 1995.
The Honorable Stanton M. Taylor presided over the proceedings in
the Second District Court of Weber County.
On December 15, 1996, the Defendant was sentenced to serve two
terms of zero to five years with credit for time served.

The

sentences were ordered to be served consecutively at the Utah State
Prison.
Jurisdiction to hear the above-entitled appeal is conferred
upon the Utah Court of Appeals pursuant to U.C.A. §78-2a-3(2)(f)
(lcr:

c. ^ ar.fL-ided) and Rule

26 of

Procedure.

1

the Utah Rules

of

Criminal

STATEMENT OF ISSUES ON APPEAL
AND STANDARD OF REVIEW WITH
Point I
The Trial Court Committed Reversible Error When it Failed to
Grant the Defendant's Motion in Limine Requesting that Highly
Prejudicial Evidence be Excluded from the Trial.
Standard of Review:
A trial court's ruling regarding admissibility of evidence
under Rule 403 of the Utah Rules of Evidence will not be overturned
unless the trial court abused its discretion.

State v. Lindgren,

910 P.2d 1268, 283 Utah Adv. Rep. 26 (Ct. App. 1996)

Point II
The Trial court Committed Reversible Error When it Failed to
Grant the Defendant's Motion for Mistrial.
Standard of Review:
A trial court has discretion to grant or deny a motion for
mistrial and its decision will remain undisturbed absent an abuse
of discretion.

A defendant has the burden of persuading the

appellate court that the conduct complained of prejudiced the
outcome of the trial. State v. Price, 909 P.2d 256, 279 Utah Adv.
Rep. 29 (Ct. App. 1995) (citations omitted)

Point III
Prosecutorial Misconduct Occurred When the Prosecuting Attorney
Made Comments Regarding the Defendant's Choice to Remain Silent on
the

Advise

of

Counsel, by

Acting
2

as

a Witness

During

the

Defendant's Trial, and by Eliciting Testimony in Direct Opposition
to an Order Issued Limiting Testimony.
Standard of Review
A.

Comments Regarding Defendant's Election to Remain Silent
Generally, issues not preserved before the trial court are

waived and cannot thereafter be raised on appeal. However, Utah's
appellate courts have evidenced a willingness to hear and rule on
issues raised for the first time on appeal if the trial court
committed plain error or the case involved exceptional circumstances.

State v. Cook, 881 P.2d 913, 246 Ut. Adv. Rep. 26 (Ct. App.

1994)
B.

Prosecutor Acting as Witness
A jury verdict on the basis of prosecutorial misconduct will

be reversed if the defendant demonstrates that the actions or
remarks of the prosecutor call to the attention of the jury a
matter it would not be justified in considering in determining its
verdict and, if so, under the circumstances of the particular case,
whether the error is substantial and prejudicial such that there is
a reasonable likelihood that, in its absence, there would have been
a more favorable outcome.

State v. Tenney, 913 P. 2d 750 (1996)

(citations omitted)
CITATION TO THE RECORD PRESERVING ISSUES FOR APPEAL
Point I

The Defendant's trial attorney filed a Motion in

Limine requesting that evidence regarding a bullet be excluded.
(R. 077) A hearing was held on the Motion in Limine and the trial
court granted in part and denied in part.
3

(R. 394-402)

Point II

The Defendant's trial attorney moved for a mistrial

immediately after prejudicial evidence was offered by the State.
(R. 683-684)

Defendant's trial attorney again moved for a mistrial

at the close of the trial because of the resulting prejudice. (R.
800)
Point III
A.

Defendant's

attorney

did

not

object

to

the

statements

regarding the Defendant's post-arrest

misconduct

was

plain

error,

and

therefore

de

prosecutor's

silence.
novo

review

The
is

required.
B.

The

Defendant's

trial

attorney

prosecutor acting as a witness.

CONSTITUTIONAL

properly

objected

to

the

(R. 654)

PROVISIONS, STATUTES & RULES

U.S. CONSTITUTION AMEND. VI: In all criminal prosecutions,
the accused shall enjoy the right to a speedy and public
trial, by an impartial jury of the State and district wherein
the crime shall have been committed, which district shall have
been previously ascertained by law, and to be informed of the
nature and cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the assistance of
counsel for his defense.
UTAH CONSTITUTION ART. 1 SECTION 12:
In criminal prosecutions the accused shall have the right to appear and defend in
person and by counsel, to demand the nature and cause of the
accusations against him, to have a copy thereof, to testify in
his own behalf, to be confronted by the witnesses against him,
to have compulsory process to compel the attendance of
witnesses in his own behalf, to have a speedy public trial by
an impartial jury of the county or district in which the
offense is alleged to have been committed, and the right to
appeal in all cases. In no instance shall any accused person,
before final judgment, be compelled to advance money or fees
to secure the rights herein guaranteed. The accused shall not
be compelled to give evidence against himself; a wife shall
4

not be compelled to testify against her husband, nor a husband
against his wife, nor shall any person be twice put in
jeopardy for the same offense.
U.C.A. § 76-10-503
(1) (a)
Any person who has been convicted of any crime
of violence under the laws of the United States, this
state, or any other state, government, or country, or who
is addicted to the use of any narcotic drug, or who has
been declared mentally incompetent may not own or have in
his possession or under his custody or control any
dangerous weapon as defined in this part.
(b)
Any person who violates this subsection is
guilty of a class A misdemeanor, and if the dangerous
weapon is a firearm or sawed-off shccgun, he is guilty of
a third degree felony.
Utah Rules of Evidence, Rule 403
Although relevant, evidence may be excluded if its
probative value is substantially outweighed by the danger
of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste
of time, or needless presentation of cumulative evidence.
Utah Rules of Criminal Procedure, Rule 3 0
(a) Any error, defect, irregularity or variance which
does not affect the substantial rights of a party shall
be disregarded.
(b) Clerical mistakes in judgments, orders or other
parts of the record and errors in the record arising from
oversight or omission may be corrected by the court at
any time after such notice, if any, as the court may
order.

STATEMENT OF THE CASE
The Appellant

was

charged

with

Possession

of

a

Controlled

Substance with Intent to Distribute and Possession of a Dangerous
Weapon by a Restricted Person after a search warrant was executed
on his home.

During the search, an officer seized a bullet from a

gun that appeared to have "K. Allen" written on the casing.
5

Kim Allen is a supervisor of Adult Probation and Parole who
has known the Appellant for several years.

Prior to trial, the

Appellant submitted a motion in limine requesting that the writing
on the bullet be excluded from the Appellant's trial.

The motion

was based upon the fact that the evidence was highly prejudicial,
and had little or no probative value.
A hearing was held on the Appellant's motion. The trial court
denied the Appellant's motion to exclude evidence of the writing on
the bullet, however, the trial court ruled that the relationship of
parolee\parole officer existing between the Appellant and Kim Allen
could not be referred to by the State or any of its witnesses.
During the trial, the State elicited testimony regarding a
criminal matter that the Appellant had been implicated in.

In

actuality, the charges against the Defendant were dismissed.

A

motion for mistrial was made immediately after the State solicited
the testimony.

The trial court denied the motion and gave a

cautionary instruction to the jury.

Appellant's trial counsel

renewed the motion for mistrial at the close of evidence and again
the motion was denied.
The jury found the Appellant guilty of Possession of a
Controlled Substance and Possession of a Dangerous Weapon by a
Restricted Person.
The Appellant now appeals on the basis that the trial court
abused its discretion in denying the motion in limine, in denying
the motion

for mistrial,

and

that

constituted prosecutorial misconduct.
6

the

prosecutor's

actions

STATEMENT OF THE FACTS
On January 17, 1995, the Layton City Police Department served
a warrant of arrest on the Appellant, Michael Morrison, at his
residence in Roy.

(R. 493)

The officers made contact with Mr.

Morrison's mother, who allowed them to enter and directed them to
Mr. Morrison's room. Upon entering the room, the officers saw Ms.
Critcenden1, Mr. Morrison's girlfriend, lean over Mr. Morrison and
place something in a dresser drawer.

(R. 494)

In conducting a

search of the immediate area, the officers found some ammunition,
a gun, e.nd the syringe that Ms. Crittenden had attempted to hide in
the dresser drawer.

(R. 509)

Due to the possibility of drugs in the home, the Weber County
Strike Force was called.

The Strike Force previously obtained a

search warrant on Mr. Morrison's residence that was intended to be
executed later that same day.

The Strike Force responded to the

scene and did a complete search of the Appellant's room pursuant to
the search warrant.

(R. 53 0)

During the search, the officers found a loaded .357 revolver
in a dresser drawer, some items of drug paraphernalia, a small
amount of controlled substances and a rifle which was hanging on a
gun rack.

(R. 532-550)

Upon examination of the cartridges found

in the revolver, an officer found "K. Allen" written on the side of
one cartridge.

(R. 583)

1

Jill Crittenden's maiden name is Jill Teeter. The names
Crittenden and Teeter are used interchangeably throughout the
transcript.
7

Officer Price of the Layton City Police Department began
questioning

Mr. Morrison

on

the

scene.

(R. 498-499)

Ms.

Crittenden was on the phone with an attorney who advised her to
remain silent and for Mr. Morrison to do the same.

On the advice

of counsel, Ms. Crittenden told Michael to stop answering questions.

Mr. Morrison then, either directly or indirectly, invoked

his right to remain silent. (R. 648)
Prior to trial, counsel for Mr. Morrison filed a motion in
limine to exclude evidence of the writing on the bullet.
A hearing was held on the motion on August 2, 1995.

(R. 77)

It was the

State's position that "K. Allen" refers to Kim Allen, a probation
officer for Adult Probation and Parole and that the writing could
be admitted into trial to show a nexus between the Appellant and
the gun.

The State did not present any other evidence it had

regarding the nexus between the Defendant and the firearm.

(R.

394-402)
Mr. Morrison's trial attorney, John Hutchinson, argued that
the prejudicial effects of presenting the writing on the bullet to
a jury outweighed any probative value.

(R. 396)

The trial court ruled that the probative value of the writing
was significant to show a nexus between Mr. Morrison and the gun.
However, the trial court ruled that the relationship of parolee/parole officer between Mr. Morrison and Mr. Allen was too
prejudicial,

and

therefore,

presented to a jury.

the

relationship

(R. 400-401) .

8

was

not

to be

During the course of the trial, the State attempted to elicit
testimony regarding Mr. Allen's occupation from Officer Zimmerman.
Mr. Morrison's trial attorney objected, and after a side-bar, the
questioning was not pursued.

(R. 583)

However, when Kim Allen

took the stand, he was questioned regarding his occupation, and the
length of time he knew Mr. Morrison.

(R. 660-661) Mr. Allen also

testified that Mr. Morrison might be angry with him because of an
incident where the Defendant was implicated in a theft, and he
helped the officers find Mr. Morrison.

(R. 683)

Mr. Morrison's trial attorney immediately objected to the
testimony and requested the jury be excused.
mistrial.

He then asked for a

The trial court denied the motion for a mistrial and

offered a curative instruction to the jury regarding uncharged
crimes.

(R. 689)

Ms. Crittenden testified that the controlled substances and
the paraphernalia were hers.

She testified that the gun was not

hers, however, she was the one who put it in the drawer.

When

questioning Ms. Crittenden, the prosecuting attorney continually
made reference to Ms. Crittenden remaining silent prior to her
arrest as well as Ms. Crittenden telling Mr. Morrison to remain
silent and his doing so.

(R. 648-649; 698-699)

The prosecuting attorney questioned one of Michael Morrison's
friends, Johnny Morrell, regarding a conversation that allegedly
took place afcer a court hearing.

"When Mr. Morrell could not

recall the conversation, Mr. Heward, proceeded to tell the witness
the substance of the conversation in an attempt to "refresh his
9

memory".

The witness remembered talking with Mr. Allen, however,

he denied ever talking to the prosecutor. Mr. Morrison's attorney
promptly objected to the line of questioning as testimony on behalf
of the prosecuting attorney.

The trial court overruled the

objection and the recounting of the conversation continued.

(R.

653-656)
When the jury left the courtroom to deliberate, Mr. Hutchison
renewed his request for a mistrial, and the Court noted the
objection.

(R. 800)

The jury returned a verdict finding the Defendant guilty of
Possession of a Firearm by a Restricted Person, and not guilty of
Possession of a Controlled Substance with the Intent to Distribute,
but guilty of the lesser included offense of Possession of a
Controlled Substance.

(R.

803-804)

SUMMARY OF ARGUMENT
The trial court committed reversible error when it failed to
exclude evidence of the writing on the bullet seized from the
revolver found in the same room as the Appellant. The writing was
highly prejudicial and the probative value was limited at best.
The trial court committed reversible error when it failed to
grant a mistrial after prejudicial evidence was presented by the
State.

The judge attempted to cure the prejudicial effect of the

State's evidence by giving a cautionary instruction. However, the
instruction could not cure the overwhelming harm caused by the
improperly solicited testimony.
10

The State introduced evidence of the Defendant's right to
remain silent at his trial, willfully elicited irrelevant and
prejudicial testimony from a witness, and ignored the judge's pretrial order precluding introduction of evidence of the parolee/parole officer relationship between Mr. Morrison and Mr. Allen.
These acts on the State's part constituted prosecutorial misconduct
which unduly prejudiced Mr. Morrison's case.

ARGUMENT
POINT I
The Trial Court Committed Reversible Error
When it Failed to Grant the Defendant's
Motion in Limine Requesting that Highly
Prejudicial Evidence be Excluded from the Trial.
The trial court committed reversible error when it failed to
grant a motion in limine requested by the Appellant. Mr. Morrison
was charged with Possession of a Firearm by a Restricted Person.
In conducting a search of his home, a loaded .3 57 revolver was
found in a dresser drawer.

Upon examination of the cartridges

seized from the pistol, it became apparent to officers that one of
the bullets had the name "K. Allen" written on it.

The State

offered the bullet as evidence that the gun belonged to Mr.
Morrison.
Mr. Morrison's trial attorney filed a motion in limine to
exclude the cartridge at Defendant's trial on the basis that its
prejudicial efface outweighed its limited probative value.
Rule 403 of the Utah Rules of Evidence allows a trial court to
exclude evidence "if its probative value is substantially out11

weighed by the danger of unfair prejudice, confusion of the issues,
or misleading the jury..."
If the evidence has an unusually strong propensity to unfairly
prejudice, inflame, or mislead a jury, a showing of unusual
probative value is required before it is admissible under Rule 403 .
State v. Dunnf

850 P.2d

1201, 1221-22

(Utah 1993); State v.

Lafferty. 749 P.2d 1239, 1256 (Utah 1988).
It is obvious that the prejudicial effects of the evidence in
this case was substantial. The evidence had a strong propensity to
prejudice the Defendant and mislead the jury.

The cartridge

contained the name of a parole officer who had known the Defendant
for several years. The admission of the bullet allowed the jury to
gain knowledge of the parolee/parole relationship which would
otherwise be inadmissible.

It allowed the jury to decide the case

on facts other than those required to prove possession of a
firearm.

The jury was allowed to convict the Defendant simply

because of the Defendant's ties with the parole officer. The State
wanted the evidence of Mr. Allen's name on the bullet, not to prove
a nexus to the Defendant, but to imply that the Defendant had a
premeditated motive to use the firearm on a police officer, which
was clearly inadmissible.
In its ruling, the trial court stated that "there's a serious
issue concerning whether there -- the gun is his or not his, then
it seems to me

that

the probative value of this

is fairly

significant." Although the court found that the evidence could be
fairly significant, it made no specific finding as to whether the
12

prejudicial effect outweighed the probative value as required under
a 403 analysis.

The Court made no finding regarding the prejudi-

cial effect of the evidence.
Tne probative value was not so significant that it outweighed
the possibility

of unfair prejudice

to the defendant.

The

Defendant was charged with possessing a firearm while being a
restricted person.

In order to be convicted on the charge, the

State was required to show that the Defendant was in fact a
restricted person, and that he had in his possession or control a
dangerous weapon.

See U.C.A. § 76-10-503

The statute does not

require that the firearm be loaded, or that he intended to use it.
Although the writing on the bullet was offered under the
pretense that it tended to show a nexus between the Defendant and
the gun, the only real value it had for the State was to show that
the Defendant was previously convicted of violent crimes and had an
intention to commit another crime so atrocious that he had written
a name on the bullet.
The State had other evidence to support its position that the
gun belonged to the Defendant. The firearm was found in his room,
in a drawer that contained some of the Defendant's personal items.
Those facts alone could have been enough for a jury to find that
the firearm belonged to the Defendant.
In reaching a decision on exclusion of evidence on the grounds
of unfair prejudice, the trial court may consider the availability
of other means of proof as an appropriate factor. State Tr. Bishop,
753 P. 2d 439, 475 (Utah 1988)

The trial court did not inquire
13

into, nor did it take into consideration any other evidence the
State had to provide a nexus between the Defendant and the gun.
It is clear that the trial court abused its discretion in
allowing the evidence of Mr. Allen's name on the bullet to go
before the jury. Under a Rule 403 analysis, the bullet's prejudicial effect substantially outweighed any probative value it could
offer.

POINT II
The Trial Court Committed Reversible
Error When It Failed to Grant the Defendant's
Motion for Mistrial.
In addressing the Defendant's motion in limine, the Court
improperly failed to exclude the evidence of the writing on the
bullet casing.

Notwithstanding that fact, the court granted the

Defendant's motion in limine to the extent that the State could not
reference the fact that the relationship between Mr. Morrison and
Mr. Allen arose out of a parolee/parole officer relationship. (R.
400-01)
During the trial, the prosecuting attorney improperly elicited
testimony from Mr. Allen regarding his relationship with the
Defendant.

The following exchange occurred:

MR. HEWARD:

MR. ALLEN:
MR. HEWARD:

All right, a couple of things that I didn't
ask you yesterday. Specifically, have you in
your job, your experience, do you deal regularly with meth users and sellers?
Yes, I do.
And is it common for you to see people who are
using and selling meth to become extremely
paranoid?
14

MR. ALLEN:

Yes, that's one of the characteristics.
one of the problems with meth.

It's

MR. HEWARD:

All right. Based upon that, when you found
out that there was a bullet recovered with
your name on "it in a search warrant of Mr.
Morrison's home, did that cause you concern?

MR. ALLEN:

Yes, it did.

MR. HEWARD:

rid you stop and think about anything that
could have occurred in the time period immediately prior to this that could have caused
him--

MR. ALLEN:

Yes.

MR. HEWARD:

-- to be upset at you?

MR. ALLEN:

Yes, I did.

MR. HEWARD:

What would thac have been?

MR. ALLEN:

Probably, oh, maybe a month prior to Mike's
arrest, I'd been working late and was notified
over the radio that the Strike Force needed
some assistance on a search at Mike Morrison's
house and was wondering if I knew where he
lived and if I'd been there. I told them,
yeah, I knew the family well. So I assisted
Mike Ashment and a couple of deputies from
Davis County. We went to Mikes' home, recovered some stolen property, stolen snow blowers
from his place, and then Mike took us over to
another place and got another stolen snow
blower. So I figured maybe that got him upset
at me.

Mr. Morrison's attorney timely objected to this inappropriate
line of questioning and immediately requested that the jury be
excused. Trial counsel then moved for a mistrial on the basis that
the information received was improper, prejudicial, and violated
the order liirlting the evidence of the parolee/parole officer
relationship.

The trial court failed to grant the Defendant's

motion for mistrial, and opted to offer a curative instruction to
15

the jury.

Mr. Morrison's attorney again moved for a mistrial at

the close of evidence.
It is well established that a trial court has discretion to
grant or deny a mistrial, and that the Defendant has the burden of
persuading this Court that the conduct complained of prejudiced the
outcome of the trial.

Utah v. Price, 909 P.2d 256, 279 Utah Adv.

Rep. 29 (Utah App. 1995)

However, this line of questioning was

clearly beyond the scope of the trial.

The sole purpose of

pursuing this line of questioning was to persuade the jury that the
Defendant was angry with Kim Allen.

The State did not need to

establish any animosity between Mr. Allen and the Defendant to
prove any elements of the crimes the Defendant was charged with.
The prejudicial effect on the Defendant was overwhelming, had
no evidentiary value and when solicited was irrevocable error.
Evidence of other crimes allegedly committed by the defendant is
not admissible if the purpose is to disgrace the defendant as a
person of evil character with a propensity to commit crime and thus
likely to have committed the crime charged. State of Utah v. Lopez
451 P.2d at 775; State of Utah v. Gibson, 565 P.2d 786.
The implication that the Defendant committed a theft, when the
charges had been dismissed was

clearly prejudicial, and was

inadmissible evidence. It is well established law that evidence of
prior crimes may not be admitted to show the propensity of a
defendant to commit another crime.
Evidence)

16

(Rule 404(b), Utah Rules of

Not only was the testimony inadmissible, it violated the
motion in limine granted by the judge. The questioning allowed the
jury to infer fhat Mr. Allen was the Defendant's parole officer, in
direct violation of the order issued by the Court.

Short of

granting the mistrial, the Defendant was irreparably harmed.
Although the Court issued a curative instruction regarding the
uncharged crimes, it did nothing to cure the prejudice resulting
from

the

relationship

of

parolee/parole

officer between

the

Appellant and Mr. Allen.
In its curative instruction the Court stated:
"Ladies and gentlemen of the jury, quite frequently
during the course of a trial, things will come up
unexpectedly which really shouldn't come to your attention. There has been some testimony that -- that the
defendant in this case was involved with some stolen snow
blowers.
Now, that hasn't got anything at all do with this
case and I'm instructing you specifically that you're to
completely disregard it. And just to kind of back up and
fortify the importance of not considering it, the Court's
instructing you that charges were filed and dismissed.
So that's not something that, in fairness, you ought
to consider when you're determining the guilt or
innocence of the defendant in this case."
(R.

689)

In the pretrial hearing on the Defendant's motion in limine,
the trial court found that the relationship between Mr. Morrison
and Mr. Allen was too prejudicial to present to the jury. When the
State was allowed to question Mr. Allen, the relationship was
brought before the jury in direct violation of the Court's ruling
of its prejudicial effects.

However, the trial court did nothing

in its curative instruction to correct the prejudicial nature of
the relationship between Mr. Allen and Mr. Morrison.
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It cannot be

said that a violation of the order by the Court was not prejudicial
to the Defendant when the Court already found that the evidence of
the relationship was unduly prejudicial.

POINT III
Prosecutorial Misconduct Occurred When the
Prosecuting Attorney Made Comments Regarding
the Defendant's Choice to Remain Silent on the Advice
of Counsel, and by Acting as a Witness During
the Defendant's Trial.
I.

Comments Regarding Defendant's Choice to Remain Silent
The prosecuting attorney, Gary Heward, inappropriately made

comments about the Defendant's post-arrest silence. Mr. Morrison's
trial attorney did not object to the questioning.

However, the

questioning constituted plain error and should be reviewed by this
Court absent the objection by defense counsel.

State v. Cook, 881

P.2d 913, 246 Ut. Adv. Rep. 26 (Ct. App. 1994)
To establish plain error, the Appellant must show that (1) an
error existed, (2) the error should have been obvious to the trial
court; and (3) the error was prejudicial.

State v. Dunn, 850 P. 2d

1201 (Utah 1993); State v. Verde, 770 P.2d 116 (Utah 1989); State
v. Reyes, 861 P.2d 1055 (Utah App. 1993)
The prosecuting attorney questioned two witnesses about Mr.
Morrison's

election

to

remain

silent

after

his

arrest.

The

following exchanges occurred:
(R. 498-499, Testimony of Officer Price)
Q:
Did you ever interview or specifically interrogate the
defendant?
A:

I started talking to him very briefly upstairs.
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Q:

Was that in Ms. Teeter's presence?

A:

Yes, it was.

Q:

And did he initially indicate a willingness to talk to
you?

A:

I got the indication that he was willing to talk to me.

Q:

And did Ms. Teeter do or say something that stopped him?

A:

She told him to shut up.

Q:

Did he do that?

A:

He did.

Q:

Did she tell him once or more than once?

A:

It was twice that she told him to shut up.

(R.

648-649 Testimony of Jill Crittenden)

Q:

Okay. And, in fact, specifically when the police officer
from Layton was trying to talk to Mike at Mike's home,
you were telling Michael to shut up?

A:

I had my lawyer on the other phone. He told me to -- I
was talking to Kelly Cardon on the phone while the police
were there.

Q:

So the answer is?

A:

He advised me to be quiet and for Michael to do the same.

Q:

So the answer is yes, you told Michael to shut up?

A:

Yes, I did.

It is obvious that these questions were in error and that the
error should have been obvious to the trial court. The prosecuting
attorney made light of the fact that the Defendant chose not to
answer questions prior to advice of counsel.

The prosecution may

not refer to or elicit testimony concerning a defendant's postarrest silence. Doyle v. Ohio, 426 U.S. 610, 96 S.Ct. 2240 (1976);
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State v. Wiswell, 639 P.2d 146 (Utah 1981); State v. Harrison, 805
P.2d 769 (Ct. App.), cert, denied, 817 P.2d 327 (Utah 1991), State
v. Reyes, 861 P.2d 1055 (Ct. App. 1993).
The solicitation of testimony from Officer Price and Ms.
Crittenden served no purpose other than to allow the State to
indirectly comment on the Defendant's right to remain silent in
direct violation of Doyle v. Ohio and its progeny.
To

determine

whether

Morrison's post-arrest

the

prosector's

silence prejudiced

reference

him,

to Mr.

the Court may

consider (1) whether the jury would "naturally and necessarily
construe" the comment as referring to defendant's silence; (2)
whether there was overwhelming evidence of defendant's guilt; (3)
whether the reference was isolated; and (4) whether the trial court
instructed the jury not to draw any adverse presumption form
defendant's decision not to testify.

State v. Tillman, 750 P. 2d

546 (Utah 1987); accord State v. Barley, 784 P.2d 1231 (Utah App.
1989); State v. Reyes, 861 P.2d 1055 (Utah App. 1993).
There is no doubt that the jury would naturally and necessarily construe the comments as relating to the Defendant's election to
remain silent.

The questioning specifically interjected that the

Defendant was willing to speak with officers until he was advised
not to do so.

The fact that Ms. Crittenden was the one who told

him not to speak with the officers is irrelevant.

She was the one

talking to an attorney, and through her attorney advised the defendant to remain silent.

The State, through its witnesses, clearly

violated Mr. Morrison's right to remain silent.
20

The Defendant's entire defense rested upon the fact that Ms.
Crittenden was the one in possession of the narcotics.

The fact

that the Defendant would not continue to answer questions was
devastating zz his credibility. As was held in State v. Reyes, his
refusal to talk to the police officers could be seen as inconsistent with his theory that Ms. Crittenden was the one in possession
of the drugs.
The comments were not an isolated incident, as the prosecutor
elected to question both Ms. Crittenden and Officer Price regarding
the Defendant's election to not speak with police. The trial court
did not instruct the jury that the Defendant had a right to remain
silent pursuant to Miranda v. Arizona, 384 U.S. 436 (1966) , and the
Court failed to cure the State's obvious error by advising the jury
that no adverse inference could be drawn from the Defendant's
exercising his rights.
Viewing the statements as a whole, and in light of the
evidence presented, it cannot be said that the Defendant was not
prejudiced by the prosecutors misconduct, therefore, this court
must reverse and remand the case for a new trial.

II.

Prosecutor Acting as Witness
The prosecuting attorney committed prosecutorial misconduct

when he interjected testimony into his questions.

When examining

Johnny Morrell, a witness for the State, the prosecuting attorney
questioned the witness' memory by testifying to the substance of an
earlier conversation between the prosecutor and the witness. Mr.
21

Morrison's attorney objected and the objection was overruled. The
following exchange occurred after the ruling:

(R. 653-655)

Q:

Isn't it true you walkecL up to me and Mr. Allen as well
and we were out by the elevator and you specifically
said, "Why are you guys being so hard on Mike?"

A:

Yes, probably.

Q:

Okay. And isn't it true that my response was because
Mike was a dope dealer?

A:

Yes.

Q:

And isn't it true that when I said that -- and in Mr.
Allen's presence -- you simply went "so?"

A:

No.

Q:

You didn't do that?

A:

I told you -- I told you that Mike was about the only
friend that was trying to get me to stop dope, is what I
told you.

Q:

That was what you told me in Mr. Allen's presence?

A:

Yes, sir.

Q:

You didn't acknowledge that Mike was a dope dealer?

A:

I told you he was before and he quit and he was trying to
make me quit so he could get --we could get a business
going.

Q:

Okay, so you specifically don't remember, in Mr. Allen's
presence in response to my statement of him being a dope
dealer, your saying "so?"

A:

No.

Q:

Your answer is you don't remember that?

A:

No, I -- I don't remember talking to you and Mr. Allen
outside in the hall. I remember Mr. Allen coming over
and talking to me downstairs in the jail, asking me if I
thought Mike was dangerous or not, and I said no.

Q:

Okay. You just indicated that you did remember it two
minutes ago. Now you're indicating you don't remember
it?
22

A:

I -- I don't remember talking to you. I remember talking
to Mr. Allen like three times.

Q:

Didn'c you just testify, Mr. Morrell, as to what the
substance of our conversation was standing outside the
elevator on the 5th floor?

A:

Yes.

Q:

But you deny you acknowledged Mr. Morrison was a drug
dealer, correct?

A

criminal defendant has the right to be confronted by

witnesses against him.

The testimony offered in the form of

questioning by the prosecutor was in direct violation of the
Defendant's constitutional rights under Article 1, Section 12 of
the Utah State Constitution and Amendment 6 of the United States
Constitution.
The witness was asked a question regarding the conversation,
and responded

that he did not recall the conversation.

The

prosecutor then went on to give a factual background regarding the
conversation, as well as the substance of the conversation itself.
This clearly amounted to testifying.
The prosecutor was not a witness, was not under oath, and was
not subject to cross-examination as to the truthfulness of his
recounting of the conversation. The factual propositions asserted
in the prosection's leading questions may very well have been
considered truthful statements because the witness did not recall
the conversation.

Mr. Morrison was denied his right of confronta-

tion be•?-*use he hac no way to cro^ -examine the truthfulness cf the
statements offered by the prosecutor. State of Utah v. Villarreal,
889 P.2d 419 (Utah 1995)
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Mr.

Morrison

was

unduly

prejudiced

by

the

prosecutor's

violation of his constitutional rights of confrontation and due
process.

Wherefore, this Court must? reverse and remand this case

for a new trial. Failure to do so denies Mr. Morrison his right to
a fair trial.
CONCLUSION
Based upon the reasons set out above, it is requested that the
Appellant's convictions be reversed and his case remanded for a new
trial where he will be afforded a fair trial.
J-&

RESPECTFULLY SUBMITTED this
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ADDENDUM

2
OGDEN, UTAH

AUGUST 2, 19 9 5

THE COURT:

YES.

MR. HUTCHISON:

WELrL, THIS IS THE MORRISON MATTER.

MY MOTION IN LIMINY.

AND HERE'S THE CIRCUMSTANCES:

IT'S

ONE OF

THE TWO CHARGES THAT THE DEFENDANT IS FACING IS THE POSSESSION
OF A DANGEROUS WEAPON BY A PERSON CONVICTED OF A FELONY.
OF THE EVIDENCE IN THAT PARTICULAR CASE —

PART

YOU MAY WANT TO

READ THE TRANSCRIPT WE HAVE OF THE PRELIMINARY HEARING.

PART

OF THE EVIDENCE IN THIS CASE OBVIOUSLY IS A PISTOL AND SOME
BULLETS THAT CAME OUT OF THE PISTOL.

THE PROSECUTION CLAIMS

THAT ONE OF THOSE BULLETS HAD KIM ALLEN'S, THE PROBATION
OFFICER WHO WAS MICHAEL MORRISON'S PROBATION OFFICER, HAS A K.
AND THE WORD ALLEN WRITTEN ON THE CASING.

AND THEY SAY THAT

STANDS SUGGESTIVELY AT LEAST FOR THE PROPOSITION THAT MR.
MORRISON MAY HAVE BEEN CONTEMPLATING USING THAT BULLET OR THAT
GUN ON HIS PROBATION OFFICER.
POSSESSION OF A FIREARM.

THE CHARGE ITSELF IS JUST

OF COURSE, THERE'S A CERTAIN AMOUNT

OF CONJECTURE IN THAT.
I WANT YOU TO LOOK AT THE BULLET BECAUSE I DON'T THINK
YOU CAN EVEN READ KIM ALLEN ON THE CASING OF THE BULLET.

WHEN

I SAY THAT, EVEN IF YOU DO BELIEVE THAT THE BULLET SAYS KIM
ALLEN ON IT, THAT THERE'S A SUFFICIENT AMOUNT OF CONJECTURE IN
THAT ARGUMENT THAT THE PREJUDICIAL EFFECT OF PERMITTING THE
STATE TO T^LL A JURY OR A FACT FINDER, DEPENDING ON WHO IT
WAS, THAT MICHAEL —

THAT THIS BULLET HAD MICHAEL MORRISON'S

^qM

3
PROBATION OFFICER'S NAME ON IT, SUGGESTING WHATEVER THAT
SUGGESTS, IS -- THE PREJUDICE OF THAT PARTICULAR PIECE OF
EVIDENCE SO FAR OUTWEIGHS- ITS RELEVANCY ABOUT THE QUESTION OF
WHETHER OR NOT HE'S IN POSSESSION OF THE FIREARM, THAT YOU
OUGHT TO LIMIT THE PROSECUTION FROM MAKING THAT PARTICULAR
ARGUMENT AND USING THAT BULLET FOR THAT PURPOSE.
AFTER YOU DETERMINE WHETHER THE WRITING IS SUFFICIENTLY
CLEAR ON THE CASING -- WE DON'T BELIEVE IT'S SUFFICIENTLY
CLEAR THAT YOU COULD EVEN AS A MATTER OF CONJECTURE MAKE THAT
PROPOSITION THAT IT SAYS K. ALLEN ON IT, BUT EVEN IF YOU
BELIEVE IT DOES, WE SAY THAT ITS PREJUDICIAL EFFECT FAR
OUTWEIGHS ITS EVIDENTIARY VALUE.

AND IT'S ONE OF THOSE AREAS

WE HAVE THAT YOU HAVE TO HAVE SOME DISCRETION TO MAKE THAT
PARTICULAR CALL, LIKE YOU DO OF PHOTOGRAPHS OF A BLCCDY
PHOTO -- PHOTOGRAPHS OF A BLOODY CRIME SCENE, AND EVERYTHING
JUST -- AND THE MERE POSSESSION OF THE WEAPON ITSELF, WHICH
WOULD BE A CRIME IF IT COULD BE PROVED TO BE IN HIS
POSSESSION.

BUT THEN YOU UNDERSTAND THE GUN IS LOCATED IN A

ROOM WHERE MICHAEL MORRISON IS SLEEPING, IT IS NOT LOCATED ON
HIS PERSON.

AND THEY COME IN PURSUANT TO —

WELL, THEY COME

OUT WITH A WARRANT TO SEIZE THE GUN, BUT I ASSUME THAT WE'RE
USING THE DOCTRINE OF INEVITABLE DISCOVERY IN SEARCH WARRANTS
AND THE EVIDENCE I SUPPOSE IS TECHNICALLY SEIZED PURSUANT TO
THAT.
MR. HEWARD:

ACTUALLY, THE FIRST OFFICERS THAT ARRIVE

•=kae;

1

AT MR. MORRISON'S HOME, HIS MOTHER'S HOME WHERE HE'S RESIDING,

2I ARRIVE THERE WITH AN ARREST WARRANT FOR HIM —
3

MR. HUTCHISON:

RIGHT.

41

MR. HEWARD:

-- UNRELATED TO —

5I

MR. HUTCHISON:

COMPLETELY.

6

MR. HEWARD:

-- THE SEARCH WARRANT THAT'S ALREADY ON

71 ITS WAY.

TWO AGENTS ARE FROM LAYTON CITY AND THE STRIKE

81 FORCE, NEITHER OF WHICH KNOW THAT THE OTHER ONE IS IN THE
9
10
11

PROCESS OF SERVING THE WARRANT FOR ARREST OR WARRANT TO
SEARCH.
MR. HUTCHISON:

RIGHT.

IT WAS -- THE LAYTON OFFICER

12

ONLY HAD AN ARREST WARRANT, WHICH THEY PROBABLY, MY OPINION

13

ANYWAY, HE CAN SEIZE IT WHEN HE SEES THAT GUN.

14

WHAT DIFFERENCE DOES IT MAKE?

15

LATER.

16

DISCOVERY UNDER THE SEARCH WARRANT WHICH WAS BEHIND THE WEBER

17

COUNTY AGENCY.

18

TO ARGUE IF THERE'S TWO PEOPLE IN THE ROOM, HE AND A LADY BY

19

THE NAME OF JILL CRITTENDEN IN THE ROOM, AND YOU HAVE TO ARGUE

20

INFERENTIALLY, CIRCUMSTANTIALLY SHOW THAT HE'S IN POSSESSION

21

OF THAT GUN.

22

IMPORTANT IS THE BULLET IN THE GUN HAS KIM ALLEN'S WRITING ON

23

THE CASING, AND KIM ALLEN IS MICHAEL'S PROBATION OFFICER, AND

24

THAT STANDS FOR BLACK DEEDS THAT ARE CONTEMPLATED BY MR.

25

MORRISON, WHICH WE SAY IS FAR TOO PREJUDICIAL TO BE PERMITTED

NEVERTHELESS,

A SEARCH WARRANT'S COMING

AND WE RAN RIGHT INTO THE DOCTRINE OF INEVITABLE

BUT SINCE THE GUN WASN'T ON HIM, AND YOU HAVE

THEY CAN FURTHER BELIEVE AND SAY WHAT'S MORE

2.QL*

5
INTO EVIDENCE WHEN WEIGHED AGAINST THE RELEVANCY AND ANY
QUESTIONS ABOUT THE OVERALL -- HOW IT ALL FITS TOGETHER.

WE

HAVE A TRANSCRIPT OF A LENGTHY PRELIMINARY HEARING -THE COURT:

LET ME JUST ASK A COUPLE OF QUESTIONS.

I ASSUME FROM WHAT MR. HUTCHISON IS SAYING THAT THE WRITING
THAT YOU HAVE, PERCEIVED WRITING ON THE BULLET, WOULD TIE THE
WEAPON TO MR. MORRISON?
MR. HEWARD:

CORRECT.

WHAT MR. HUTCHISON HASN'T

RAISED OR -- AND I'M NOT SURE THAT HE'S CONTEMPLATED IT,
ALTHOUGH HE'S LAID YOU A LITTLE BIT OF A BACKGROUND AND
HISTORY, IS THAT THERE ARE TWO PEOPLE PRESENT IN THE ROOM.
THERE'S MR. MORRISON AND THERE'S JILL TEETER OR JILL
CRITTENDEN, WHICH IS THE NAME SHE GOES BY.

IT'S THE STATE'S

POSITION THAT THE REASON THAT THIS SHOULD COME IN AND THE
REASON THAT THE PROBATIVE VALUE OUTWEIGHS THE PREJUDICIAL
VALUE UNDER RULE 403 IS THAT THE WRITING ON THERE -- AND I
HAVEN'T REALLY EVEN THOUGHT ABOUT THE ARGUMENT AS FAR AS HIM
TRYING TO GET HIS PROBATION OFFICER —

IT'S OUR POSITION THAT

THE REASON THAT IT'S RELEVANT IS, IS BECAUSE THIS DEFENDANT IS
THE ONLY PERSON WHO HAS ANY CONNECTION TO KIM ALLEN.

THE

BULLET WOULD SHOW A NEXUS BETWEEN THE PERSON WHO LOADED THE
GUN OR WHO HAD THE BULLETS AND KIM ALLEN, WHICH COMES BACK TO
THIS DEFENDANT.

NOT TO JILL TEETER OR TO JILL CRITTENDEN,

WHICHEVER NAME SHE GOES.BY.

THAT'S WHAT I BELIEVE THE

PROBATIVE VALUE IS SHOWING THE NEXUS TO THIS DEFENDANT BECAUSE

^an

6
HE'S THE PERSON WHO KNOWS KIM ALLEN.
WHEN MR. HUTCHISON SAID HE'S HIS PROBATION OFFICER, THAT
IS ACTUALLY SOMETHING IN THE PAST.

AT THE TIME THIS GOES

DOWN, MR. MORRISON IS OFF OF PAROLE.

I MEAN HE HAS BEEN

PREVIOUSLY SUPERVISED BY EITHER MR. ALLEN OR BY AGENTS WHO
WORK FOR MR. ALLEN IN HIS CAPACITY AS SUPERVISOR FOR ADULT
PROBATION AND PAROLE.

AND MR. MORRISON UNQUESTIONABLY KNOWS

MR. ALLEN, HAS KNOWN HIM FOR QUITE A PERIOD OF TIME.
AND I HAVE THE BULLET HERE, BUT WE DON'T THINK THE
RELEVANCE IS NECESSARILY SHOWING HE WANTS TO GET KIM ALLEN.
THE RELEVANCE IS SHOWING THAT THIS IS A PERSON WHO KNOWS KIM
ALLEN, AND THEREBY CONNECTING HIM UP WITH THE GUN BECAUSE MR.
HUTCHISON POINTS OUT THERE ARE TWO PEOPLE IN THE ROOM.

IT'S

NOT THERE IF HE'S NOT IN POSSESSION OF IT.
MR. HUTCHISON:

WELL, THERE'S A COUPLE OF THINGS I NEED

TO SAY ABOUT THAT, TOO, YOUR HONOR.
GOOD LOOK AT IT.

WE WANT YOU TO TAKE A

IT'S TRUE THERE'S TWO PEOPLE IN THE ROOM,

BUT IT DIDN'T REALLY OCCUR TO ME -- OF COURSE I KNEW IT, BUT
IT DIDN'T REALLY OCCUR TO ME TO REALLY SAY THE NEXUS ISN'T AS
IMMEDIATE AS HIM BEING THE PROBATION OFFICER WHICH MAKES THE
PREJUDICIAL VALUE EVEN MORE.

THE FACT THAT HE'S BEEN

SUPERVISED IN THE PAST BY ADULT PROBATION AND PAROLE AND
ALLEN'S A SUPERVISOR THFRE, MAKES IT EVEN MORI TANGENTIAL.
ARE YOU SURE THAT JILL TEETER WAS NEVER SUPERVISED BY HIM?
MR. HEWARD:

AS FAR AS I KNOW, THAT'S CORRECT.

?>q9

AS

7
FAR AS I KNOW, UNTIL SHE HAD BEEN RECENTLY CONVICTED, SHE HAD
NEVER BEEN ON PROBATION.
MR. HUTCHISON:

IF YOU WANT TO LOOK AT THE BULLET TO SEE

IF YOU CAN EVEN READ THAT.
THE COURT:

LET ME LOOK AT IT.

MR. HUTCHISON:

HE DOESN'T WANT YOU SMEARING IT.

MR. HEWARD:

THERE'S ONE ADDITIONAL FACTOR THAT I

THINK SHOULD PLAY INTO YOUR HONOR'S DETERMINATION, AND THAT
IS, THE ARREST WARRANT THAT ARRIVES FOR MR. MORRISON ON THAT
MORNING IS DONE AS A RESULT OF THE CONFIDENTIAL INFORMANT IN A
STOLEN FRONT TRANSACTION.

THERE'S A CONNECTION BETWEEN THE

PERSON THE POLICE USED AND KIM ALLEN ON THAT, AND THIS
DEFENDANT WOULD HAVE REASON TO KNOW THAT.

THEREBY, ANOTHER

CONNECTION BACK TO KIM ALLEN WITH THE INDIVIDUAL WHO WRITES ON
THE BULLET OR IS IN POSSESSION OF THE BULLET.
FOR THE RECORD, MR. OLSEN, I AM SHOWING HIS HONOR A .357
CALIBER CARTRIDGE.

IT IS WHAT IS KNOWN AS BIRDSHOT LOAD,

NORMAL CASING, AND THEN A CAP THAT YOU CAN LOOK AT AND,
BECAUSE IT'S TRANSPARENT, SEE THAT THERE ARE B.B.'S IN IT.
I PROBABLY SHOULD MAKE A FURTHER RECORD, THAT IS ONE OF
FIVE BULLETS THAT WERE ACTUALLY IN THE FIREARM AT THE TIME.
NONE OF THE OTHER FIVE HAD ANY WRITING ON THEM.

THEY ALL WERE

.357'S, AT LEAST ONE OF WHICH WAS A SIMILAR BIRDSHOT LOAD AS
YOU HAVE IN YOUR HAND, .AND THE OTHER WHICH WERE STANDARD .357
LOADED WITH THE STANDARD JACKETED BULLET.

8
MR. HUTCHISON:

I THOUGHT THAT AT LEASE ONE AND MAYBE

TWO WITNESSES SAID THERE WERE SIX SHELLS.
MR. HEWARD:

I DON'T REMEMBER.

THERE'S FIVE IN THE

POUCH, THEY'VE BEEN CHECKED OUT OF EVIDENCE AND BROUGHT UP.
AND IF I COUNTED CORRECTLY —
MR. HUTCHISON:

I DON'T THINK THAT'S VERY CLEAR AND CAN

BE READ FOR A LOT OF DIFFERENT PROPOSITIONS, AND WHEN YOU ADD
THAT INTO THE FACTOR THAT HE WASN'T EVEN BEING SUPERVISED BY
ALLEN AND THAT DEVASTATING IMPACT OF THAT KIND OF TESTIMONY, I
SAY IT'S -- SAY IT SHOULD STAY OUT.

WE HAVE THE TRANSCRIPTS

IF YOU WANT TO READ THEM SO YOU CAN SEE HOW IT ALL FITS
TOGETHER.
THE COURT:

IF THERE'S A SERIOUS ISSUE CONCERNING

WHETHER THERE -- THE GUN IS HIS OR NOT HIS, THEN IT SEEMS TO
ME THAT THE PROBATIVE VALUE OF THIS IS FAIRLY SIGNIFICANT.

I

AGREE WITH MR. HUTCHISON'S ANALYSIS, THAT'S A MORE DEVASTATING
PART OF THAT WHEN YOU THINK BACK TO THE NATURE OF THE
RELATIONSHIP BETWEEN MR. ALLEN AND THE —

AND THE DEFENDANT.

I WOULD THEREFORE INSTRUCT AND GRANT THE MOTION IN LIMINE AT
LEAST TO THIS EXTENT:

THAT THE STATE CAN TALK ABOUT THE FACT

THAT THEY ARE ACQUAINTED, THEY'VE HAD ASSOCIATIONS IN THE
PAST, AND THAT THE DEFENDANT MIGHT HAVE REASON TO BE ANGRY AT
KIM ALLEN.
THE CASE.

THAT THERE MIGHT BE SOME ACRIMONY IF INDEED THAT'S
AND I DON'T KNOW WHETHER THAT'S THE CASE OR NOT.

BUT THAT THEY ARE NOT TO REFERENCE THE FACT THAT THE

u /\r\

RELATIONSHIP AROSE OUT OF A PAROLE OFFICER-PAROLEE
RELATIONSHIP.
MR. HUTCHISON:

ALL'RIGHT.

AND I —

AND HE'LL HAVE

TO -- I SUPPOSE HE'LL HAVE TO PUT ON SOME EVIDENCE OF SOME
SORT OF ANIMOSITY, TOO.
HE'S NOT ON PAROLE.

THAT I DON'T THINK HE'S GOT THAT.

AND THEY NEVER HAD ANY TROUBLE.

MR. HEWARD:

AS I INDICATED --

THE COURT:

I SAID IF INDEED THERE IS THAT EVIDENCE

AVAILABLE.

BUT THEY'RE ENTITLED OBVIOUSLY TO —

MR. HUTCHISON:

BUT HE'LL BE JUST —

BUT IF IT COMES IN

AT ALL, IS WHAT YOU'RE SAYING, HE'LL JUST BE AN INDIVIDUAL
MORRISON KNOWS.

HE WON'T BE A FORMER SUPERVISING PAROLE

OFFICER.
THE COURT:.

THAT'S THE POINT.

MR. HUTCHISON:

OKAY.

MR. HEWARD:

AND I SUPPOSE THE POINT MAY BE MOOT,

ANYWAY.
MR. HUTCHISON:

IF HE TAKES THE STAND.

MR. HEWARD:

IF HE TAKES THE STAND OR IF THE CASE IS

TRIED TO HIS HONOR.
MR. HUTCHISON:

YEAH.

I SUPPOSE IT WOULD AT THAT POINT

IN TIME, BUT WE'RE STILL KEEPING THE OPTION OPEN IN CASE THE
CASE GOES JURY.
THE COURT:

ALL RIGHT.

MR. HUTCHISON:

THAT YOU.

Urv i

OKAY.
ARE YOU MAKING A FINDING YOU

10
CAN READ K. ALLEN ON THAT?
THE COURT:

DO YOU THINK YOU CAN?

WELL, WE'LL ALLOW THE JURY TO MAKE THE

DETERMINATION IF THAT'S WHAT IT SAYS.
MR. HUTCHISON:

I THINK IT'S A FACTUAL QUESTION.

THE COURT:

I THINK IT'S A FACTUAL QUESTION.

MR. HUTCHISON:

ALL RIGHT.

OKAY.

*****
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A.

I went there with Officer Swanson.

Q.

And why did you go there?

A.

We had an arrest warrant that we were going to

serve.
Q.

And who was that for?

A.

It was on Mike Morrison.

Q.

When you arrived at the home, who did you come in

contact with?
A.

Mike's mother.

Q.

I assume that she answered the door?

A.

That's correct.

Q.

Did you inform her of why you were there and what

your purpose was?
A.

Officer Swanson did.

Q.

And did she, in fact, indicate whether or not the

defendant was present in the home?
A.

Yes, she did.

Q.

What did she tell you as to where he could be

located?
A.

She stated that he was downstairs in his bedroom.

Q.

Did you, based upon her explanation and

directions, go to that area?
A.

Yes, we did.

Q.

Was there one or more than one bedroom in the

basement of that home, if you know?

Laurie Shingle, R.P.R.
(801)
399-8510

1

A . I

don't know.

2

Q.

Were you directed to a specific room?

3

A.

Yes, we were.

4

Q.

And was the door closed?

5

A.

Yes, it was.

6

Q.

Did you announce who you were before entering the

7

room?

8

A.

We announced as we were entering the room.

9

Q.

Upon entering the room, what did you observe?

10

A.

We observed two people in bed.

11

blonde-haired female that immediately jumped out of

12

bed, grabbed something and put it in a -- in a

13

dresser drawer.

14

Q.

And who was there besides the female?

15

A.

There was Mr. Morrison.

16

Q.

All right.

17

the person present in court today?

18

A.

19

counsel.

20

Q.

21

female?

22

A.

Yes, he was.

23 I

Q.

W h a t , if a n y t h i n g , w e r e his a c t i o n s u p o n

Yes.

There was a

When you say Mr. Morrison, is that

He's seated at the defense table with his

Was he, in fact, in the same bed with the white

entry?
25 I

A.

He stayed

in bed.
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Q.

Yes.

A.

All I saw was the ammunition.

I did not see

other weapons.
Q.

Did yourself or Officer Swanson attempt to

retrieve or retrieve what M s . Teeter had placed at
some other location upon your initially entering the
room?
A.

Officer Swanson did.

Q.

Where was that placed by her?

A.

It was placed in a dresser that was on the south

side of the bed.
Q.

And what side of the bed was the defendant on?

A.

He was on the south side when we came in.

She

crawled over him to get to the dresser.
Q.

Did you ever interview or specifically

interrogate the defendant?
A.

I started talking to him very briefly upstairs.

Q.

Was that in Ms. Teeter's presence?

A.

Yes, it was.

Q.

And did he initially indicate a willingness to

talk to you?
A.

I got the indication that he was willing to talk

to me.
Q.

And did Ms. Teeter do or say something that

stopped him?
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1

A.

She told him to shut up.

2

Q.

Did he do that?

3

A.

He did.

4

Q.

Did she tell him once or more than once?

5

A.

It was twice that she told him to shut up.

6

Q.

Were you aware of any narcotics in the room?

7

A.

Yes, I was.

8

Q.

What were you aware of?

9

A.

When officer -- or Detective Swanson went to the

10

drawer, he found a syringe, and I think there was a

11

baggie of some powder that we suspected to be

12

methamphetamine.

13

Q.

14

knowledge or ownership of that?

15

A . I

16

In your presence, did the defendant ever disclaim

think initially -MR. HUTCHISON:

Wait a minute.

I'm

17

going to impose an objection here.

First of all,

18

once he has started to remain silent then we need to

19

have some foundation here.

20

disclaiming -- or the lack of disclaimer is not a

21

proper evidentiary question.

22

MR. HEWARD:

He's not -- the fact of

I'm not sure that it's

23

not proper evidentiary, and I anticipate laying a

24

foundation as far as the defendant's

25

MR. HUTCHISON:

—

You need to lay it
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bullets?
A.

I did.

I asked -- I said:

bullets go to?

He Said:

Well, what do these

Well, there might be a gun

in the room, but I don't know where it is.
Q.

Did you make inquiry of the defendant of whether

or not he had been using narcotics?
A.

I did.

Q.

Was that while you were still in the room?

A.

Yes.

Q.

And his response to that?

A.

He stated that both himself and the female that

was in the room had shot up a little bit of meth and
used a little bit of weed the night before.
Q.

Are you familiar with methamphetamine?

A.

I am.

Q.

Are you familiar with the way that it is ingested

into the human body?
A.

Yes.

Q.

And when you say "shooting up," is that in fact

one of the methods that's used to ingest
methamphetamine?
A.

That is.

Q.

Did you then go back to questions specifically --

or more specific about the gun and where it might be
located?
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1

A.

Yes, I did.

2

Q.

Do you know approximately what time you went

3

there?

4

A.

5

morning.

6

Q.

7

going there on this particular morning?

8

A.

Yes, I was.

9

Q.

And did you, in fact -- or were you aware that

It was approximately eleven o'clock in the

Were you acquainted with this residence prior to

10

there was a search warrant planned to execute later

11

that day?

12

A.

13

case agent and execute a search warrant there later

14

in the afternoon of that same day.

15

Q.

16

sometime prior to when you anticipated going there?

17

A . I

18

stated to me that he had received a call from

19

dispatch and that a couple of detectives from Layton

20

City had already gone to the residence on an

21

unrelated matter to serve a warrant of arrest, and he

22

asked me to go there now and we would do it at that

23

time.

24

Q.

Did you, in fact, go to the residence?

25

A.

Yes, I did.

Yes, I was aware.

Okay.

I was designated to be the

Why did you go there at 11:00 a.m. or

received a call from Sergeant Zimmerman and he
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Q.

Were you by yourself, initially?

A.

Initially, yes, L w a s .

Q.

Did you have the search warrant with you?

A,

No, I did not.

Q.

And -- and did you know where the search

physically —

the actual document itself, did you

know where that was at the time you went to the home?
A.

Yes.

It was with Sergeant Zimmerman.

He'd

stated that he would bring it out to the home.
Q.

All right.

Who did you come in contact with when

you went to the home?
A.

I came in contact with Michael's mother, I

believe it's Lavonda Robins.
Q.

And was the defendant, Mr. Morrison, and Ms.

Teeter present when you arrived?
A.

Yes, they were, as well as Detective Swanson from

Layton P.D.
Q.

And was the search warrant subsequently brought

to the home?
A.

Yes, it was.

Q.

Based upon that search warrant, was there, in

fact, a search of the defendant's bedroom?
A.

Yes.

Q.

And did you act as the evidence custodian?

A.

Yes, I did.
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Q.

And what exactly does the evidence custodian do?

A,

The items that are to be taken as evidence are

brought to me.

I label them, mark them, then take

custody of them and place them into evidence at an
evidence locker at the Ogden Police Department.
Q.

What, specifically, were you looking for in

searching the home?
A.

Narcotics and records of narcotics transactions

and sale and use.
Q.

Were, in fact, items located and seized by you

and other members -- other police officers?
A.

Yes.

Q.

Did you make a report and go through each of the

items and give them a number?
A.

Yes, I did.

Q.

I hope that I will stay consistent with this.

Specifically referring to your report, what is item
number one that was located, please?
A.

Item number one is the .357.

Q.

All right.

Showing you State's proposed Exhibit

1 ( a ) , do you know what is in this case?
A.

Yes, it's a --

Q.

What is it?

A.

-- chrome revolver, .357.

Q.

All right.

And showing you State's proposed
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Exhibit 1 ( b ) , what is that?
A.

Those are the cartridges that were contained

within the weapon.
Q.

All right.

Are those loaded, ready to fire

.357's?
A.

Yes, they are.

Q.

Is there any difference between the types of

ammunition contained in my left hand currently in
this bag?
A.

Yes.

bullet.

I believe three of them are a regular lead
Two of them are like a bird shot, like a

clear plastic and has small BB's, so it's like a
miniature shotgun shell.
Q.

All right.

You have been in possession of this

today; is that right?
A.

Yes, I have.

Q.

All right.

And does the weapon, the handgun,

appear to be in the same condition as when you saw it
initially at the defendant's home?
A.

Yes.

Q.

How was it —

strike that.

Was the ammunition contained in my left hand
in State's proposed Exhibit 1(b) in the firearm at
the time it was located?
A.

Yes, it was.

Laurie Shingle, R.P.R.

f

^

125

Q.

You were not listed -- well, you listed as the --

as the evidence custodian -- you specifically are not
the person who was searching in the area where this
was located; is that correct?
A.

That's correct.

Q.

The person who found that was who?

A.

Sergeant Zimmerman brought it to me.

Q.

All right.

And the policy or the procedure that

you follow when otner individuals are searching for
items, when they find them, is to do what then?
A.

Is to then notify one person who is the finder

who will take charge of them, know where they found
it, and turn it over to one person who will act as
custodian, which was me.
Q.

All right.

Were there any other firearms located

in the defendant's bedroom?
A.

There was a .22 rifle.

Q.

Where was that at?

A.

It was hanging on a rack on, I believe the north

wall of the bedroom.
Q.

And was that seized?

A.

No, it wasn't.

Q.

Why wasn't that seized?

A.

I had spoke with Michael's mother, Lavonda, and

she had told me that it was a gun he had gotten when
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he was 12 or 14 years old and that it had a lot of
sentimental value and would I please leave it there,
and I did.
Q.

At the time that you were searching and seizing,

were you aware that -- of Mr. Morrison's restricted
status because of prior convictions?
A.

I, myself, was not.

Q.

Specifically, the handgun that you just

identified, State's proposed 1(a), you indicated it
was found by Sergeant Zimmerman, who is the same
person as Lieutenant Zimmerman; is that right?
A.

Correct.

Q.

Item number two listed in your report is what?

A.

Item number two is some small Ziplock baggies.

Q.

All right.

Showing you a plastic bag with a

number two on it, as well as State's proposed Exhibit
Number 2 tag, do you recognize?
A.

Yes, I do.

Q.

Is that what is referred to in your report as

Item Number Two?
A.

Yes.

Q.

And what is contained in that plastic bag?

A.

Several smaller plastic baggies that are

ziplocked that are about one and a quarter by one and
a quarter inches.

Laurie Shingle, R.P.R.

Cs*^

127

1

Q.

And where was that located and who was it located

2

by?

3

A,

4

Michael's room by Sergeant Zimmerman.

5

Q.

And was that then turned over to you?

6

A.

Yes, it was.

7

Q.

And is that essentially the condition that it was

8

in when it was turned over to you?

9

A.

That was located in a toolbox that was in

Yes.

I took and placed it in this baggie then as

10

custodian and labeled it.

11

Q.

12

on there that allow you or that you put on there --

13

on the baggie?

14

A.

15

initials as well as the date and case number, where

16

it was found and by whom.

17

Q.

18

you recognize this?

19

A.

Yes, I do.

20

Q.

Is that listed in your report as your item number

21

3?

22

A.

Yes, it is.

23

Q.

And what, specifically, is that?

24

A.

There is a pipe, some inositol and a couple of

25

baggies.

All right.

And there are -- are there initials

On the outside of the large bag appear my

Showing you State's proposed Exhibit Number 3, do
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Q.

And is that the condition that it was in when it

was turned over to you?
A.

Yes, it was.

Q.

And who was it that located that?

A.

That again was Sergeant Zimmerman.

Q.

And where was it located?

A.

In the same dresser drawer as the .357, the

dresser that was along the west wall.
Q.

The inositol -- are you familiar with inositol in

your work as a narcotics officer?
A.

Yes, I am.

Q.

What is it commonly used for?

A.

As a cutting agent.

Q.

What is a cutting agent?

A.

It is a substance that's placed, usually with

narcotics such as cocaine or methamphetamine, to make
them go farther or increase them in quantity, to make
an eighth of a gram a fourth of a gram.
Q.

So it would then effectively dilute the quality

of the drug?
A.

Yeah.

It dilutes the quality while increasing

the quantity.
Q.

All right.

And does item number 3, State's

proposed Exhibit Number 3, appear to be in the same
condition as when you placed it into evidence and
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1

received it from Officer Zimmerman -- Lieutenant

2

Zimmerman?

3

A.

Yes, it does.

4

Q.

Thank you.

5

Number 4, do you recognize that?

6

A.

Yes.

7

Q.

What is that, please?

8

A.

This is a fanny pack.

9

Q.

And where was that located?

10

A.

This was found in the bedroom by the bed,

11

Q.

And who was it that found that?

12

A.

It was Sergeant Zimmerman, also.

13

Q.

And does that item contain anything?

14

pack contain anything that specifically indicates

15

whose it is?

16

A.

17

nature.

18

Q.

What does it contain?

19

A.

The only thing that it might indicate as far as

20

ownership would be a black comb that might be a

21

man's.

22

throughout it.

23

case that has four or five Valium in it.

24

film canister that contains a white powdery residue.

25

Contains a lighter, another lighter, a small velvet

Showing you State's proposed Exhibit

That fanny

It doesn't contain any ID or anything along that

It contains several different items
It has a small pop-closed plastic
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bag.

It contains a glass test tube that has been

broken and then had a Brillo pad placed in the end of
it.

This test tube also contains a white powdery

residue and has been burned.
Q.

Have you seen test tubes in that same or similar

condition in your experience as a narcotics officer?
A.

Yes, I have.

Q.

What would that indicate to you, based on that

experience?
A.

These are used for smoking methamphetamine and

cocaine rock on occasion.
Q.

And what causes the burning, if you will?

A.

They take and use the little yellow Brillo pad is

like a filter and put the meth there or cocaine and
then heat it with a flame, a butane lighter,
something along that line.
It also contains a spoon that has residue of
what looks to be methamphetamine.
Q.

Is the spoon something that you commonly see as

drug paraphernalia, something used with drugs?
A.

Yes, it is.

Quite often when it's bent like this

and has a residue, it's been used to heat or mix some
type of narcotic to get it ready to either shoot or
smoke.
Q.

Methamphetamine is -- how is it commonly
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1

ingested?

2

A.

3

People have eaten it.

4

they smoke it quite commonly.

5

gamut.

6

Q.

7

paraphernalia consistent with use as opposed to

8

paraphernalia consistent with distribution?

9

A.

Yes, that's correct.

10

Q.

When you say "shoot it," that would be inject it?

11

A.

Yes.

12

Q.

And I assume that that would -- to inject it,

13

they would need some in a liquid form?

14

A.

Yes.

15

Q.

Okay.

16

A.

There are a couple of Q-tips and another lighter.

17

Then in one pocket there is several more of the small

18

ziplock baggies.

19

Q.

20

residue?

21

A.

They are all clean.

22

Q.

Was there anything —

23

It's one that's iggested in a variety of ways.
They shoot it quite commonly;
So it runs the entire

And on a spoon like that, that would obviously be

Inject it with a hypodermic needle.

What else is contained in that?

Do those appear to be clean or baggies with

does that -- strike that.

Does that appear to you to be -- to contain

24

the same items and be in the same condition it was

25

when it was located back on January 17?
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A-

Yes, it does.

Q.

Is that also an item that you placed into

evidence?
A.

Yes, it was.

Q.

Thank you.

Showing you State's proposed Exhibit

Number 5, do you recognize that?
A.

Yes, I do.

Q.

Does that, in fact, correspond with your —

your

bag number five?
A.

Yes, it does.

Q.

What is it, please?

A.

It is a hypodermic needle that is approximately

half full with a brown liquid.
Q.

And do you know where that was located?

A.

This was given to me by Detective Swanson.

He

stated to me that this was the syringe that Ms.
Teeter had placed on the night stand when he
initially entered the room.
Q.

And does that appear to be in the same condition

as it was when it was given to you and then
ultimately placed into evidence?
A.

Yes, it does.

Q.

Showing you State's proposed Exhibit Number 6, do

you recognize what that is?
A.

Yes.

This is a pocket knife that's inscribed
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1

with the name Jill on it.

And then there's two or

2

three more clean ziplock baggies.

3

Q.

Who located that?

4

A.

This also was found by Sergeant Zimmerman.

5

Q.

Where was it located?

6

A.

In a black leather coat that was hanging on the

7

end of the bed post.

8

Q.

And did that appear to be man's or woman's?

9

A.

I don't recall.

10

Q.

Okay.

11

A.

I've noted in my report that it looked to be

12

ladies', but I don't recall the coat.

13

Q.

14

as it was when Sergeant Zimmerman turned it over to

15

you?

16

A.

Yes, it does.

17

Q.

Calling your attention to State's proposed

18

Exhibit Number 7, which is a paper bag from the

19

outside, what is contained in that?

20

A.

21

then there's also a third Sharp electric organizer,

22

two address books and then another memo notebook.

23 1

Q.

24

those organizers that would indicate who it belonged

25

to?

And does that appear to be in the same condition

There are two Sharp electronic organizers, and

Specifically, is there anything in either one of

Laurie Shingle, R.P.R.
/ *% **. —

A.

As far as the Sharps?

Q.

As far as anything either on the outside or the

inside of the organizers indicating who it belongs
to?
A.

The one has Michael on it, and it's written, "I

love you, baby."

This one is written "Michael."

It

has "Michael" written across it.
Q.

Who located those?

A.

These were by Detective Ramsey.

Q.

He is with the Ogden City Police Department?

A.

Yes.

Q.

And the notebooks that you have there that you've

kept together in item number 7, State's proposed
Exhibit Number 7, those were also located by who?
A.

By Detective Ramsey.

Q.

Do those appear to be in the same condition today

as they were when Detective Ramsey turned them over
to you?
A.

Yes, they do.

Q.

Do you know where they were located?

A.

On a nightstand by the bed.

Q.

Do you know which side it was, by chance?

A.

No, I don't.

I -- my best recollection is the

south side, but -Q.

Okay.

Showing you State's proposed Exhibit
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Number 8, do you recognize that?
A.

Yes, that's a --

Q.

Thank you.

A.

-- spoon and then several of the small baggies.

Q.

And where was that located?

A.

These were located on a nightstand on the south

side of the bed.
Q.

Who were they located by?

A.

I located these.

Q.

And is that -- a spoon consistent with other

spoons that you've seen as far as being used for the
ingestion of methamphetamine?
A.

Yes.

meth.

It has a brown residue, what looks to be

And then it has the end of a Q-tip -- or a

small piece of cotton that they'll often draw —

put

the needle into it and draw the liquid through it to
act as a filter.
Q.

And is that in the same condition, as close as

you can tell today, as it was back when it was found
by you and placed in evidence?
A.

Yes.

Q.

Showing you State's proposed Exhibit Number 9, do

you recognize what that is?
A.

These were three small sets of scales.

One is a

chrome scale that hangs, and then the other two are
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also portable scales that you set up.
contains a white powdery residue.

The gray one

And then the third

is a black one that has a little residue within the
case, and you put it together.
Q.

Where were those located and by who?

A.

They were located in a dresser drawer by Sergeant

Zimmerman.
Q.

And then were they turned over to you in the

condition that they -- approximately, as far as you
can tell, the condition that they're in today?
A.

Yes.

Q.

Showing you State's proposed Exhibit Number 10,

do you recognize what that is?
A.

Yes, I do.

Q.

What is that, please?

A.

This is a Sega Game Gear cartridge.

It holds the

game cartridge for the small Sega players.
Q.

And was there —

what -- did -- who located that?

A.

I located this.

Q.

Where was it, please?

A.

It was located in the nightstand on the south

side of the bed.
Q.

And does it appear to you to contain controlled

substances?
A.

Yes, it does.
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Q.

One, more than one?

A.

Yes, it contains four or five grams of marijuana

and approximately three grams of methamphetamine.
Q.

And does that appear to you to be in essentially

the same condition as it was when you found it?
A,

Yes, it does.

Q.

Okay.

So apparently, in addition to being the

evidence custodian, you were also doing some of the
locating and searching; is that right?
A.

Yes.

Sergeant Zimmerman had to leave at one

point and there was a few items there that I took in
the meantime.
Q.

All right.

I'm showing you State's proposed

Exhibit Number 11 which I believe, again, corresponds
with your item number 11 in your report.

Do you

recognize that?
A.

Yes I do.

Q.

What is that, please?

A.

These were several items that were found in the

same dresser drawer as item number one, which was the
gun.
Q.

They were taken by me.
Okay.

Did you search that after the gun had been

taken out?
A.

Yes, I did.

Sergeant Zimmerman had left and I

don't know if he was —

he had called.
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informed me that he was a restricted person and I
took the rest of the contents of the drawer.
Q.

All right.

And the contents of the drawer that

at least indicate some type of ownership or access to
or possession, are those the items that you seized?
A.

Yes.

Q.

All right.

Let's go through specifically what

each of the items contained in State's proposed
Exhibit -- State's proposed Exhibit Number 11 are.
A.

One is a prescription bottle for folic acid that

has the name Michael A. Morrison on it.
Q.

And, again, so the record is clear, all of these

items came out of the same drawer?
A.

Yes.

Q.

And the same drawer that the firearm was

contained in, the .357?
A.

That's correct.

The dresser that was on the west

wall.
One's a Blockbuster video card with Michael
Morrison's name on it.

One is a blue paper that

contains quite a few phone numbers.
any names as far as ownership on it.

It doesn't have
There was one

more small plastic baggie that had some residue in
it.
There was a work order that looked like --
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it's got for a Thunderbird, black.
stuff is ripped off.

The name and

It looked like some work had

been done on a T-Bird.

It doesn't have a name as far

as who had the work done or owns the car.
Q.

Are you acquainted with the type of vehicle the

defendant was operating at the time?
A.

Yes.

Q.

What was that?

A.

It was a black T-Bird.

Q.

What else did you find, please?

A.

There was a little calculator.

any ownership or anything.

It doesn't have

There was a Utah Highway

Patrol patch, and then there was a letter from the
Utah State Office of Rehabilitation that was
addressed to Michael Morrison at the address where we
were executing the search warrant.
Q.

Does that have a date on it?

A.

December 2, 1993.

Q.

Was there any other scales located besides the

three that you have talked about?
A.

That was a large set of what's called triple

beam.

They're approximately 14 inches long, metal

scales.
Q.

All right.

Was that seized?

A.

Yes, they were.

Laurie Shingle, R.P.R.
rs r\
ff Am

^

\\

*•» r\ r\

^ Q Q - Qr\ ^r- n-\ n/-\

W
"^

\
^*

140

Q.

Was it placed into evidence by you?

A.

Yes, it was.

Q.

Do you -- were you able to retrieve it from the

evidence either today or yesterday?
A.

No, I wasn't.

Q.

Was the evidence custodian able to find that

scale?
A.

No.

The regular one's on vacation and the other

one wasn't able to find it for me.
Q.

As the evidence custodian, when you receive each

of the items that we have gone through, did you
change or alter them in any way?
A.

No, I did not.

Q.

And once you seized them and put them in the bags

and marked them as you've describe, what did you next
do with them?
A.

I took them to the Ogden Police Department

downstairs in this building and then placed them into
the evidence locker.
Q.

Did you have any dealings either directly or

indirectly with Mr. Morrison while you were there?
A.

He was there for just a short time before he left

with Detective Swanson.

I didn't really have any

kind of substantial dealings with him.
MR. HEWARD:

Thank you.
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1

A . I

did.

2

Q.

3

those cartridges?

4

A.

5

what looks like a buck shot cartridge, I could see

6

that someone had written

7

Q.

8

have a first initial K. and last name is Allen?

9

A.

Yes, I am.

10

Q.

Who is that?

11

A.

His name is Kim Allen.

12

Q.

And do you know where Mr. Allen is employed?

13

A.

Yes.

Were you able to discern any writing on any of

Yeah.

On one of the cartridges, the one with

lf

K. Allen."

And are you acquainted with someone who would

He works for -- he's a supervisor for

14

MR. HUTCHISON:

15

approach the bench for a minute?

16

bar, just like they did on TV?

17

THE COURT:

18

—

Your Honor, may I
May we have a side

Sure.

(Off-the-record discussion at the bench

19

between the Court, Mr. Heward and Mr. Hutchison,

20

after which proceedings resume in the hearing of the

21

jury, as follows:)

22

Q.

23 J

State's proposed Exhibit Number Two, do you recognize

24

that?

25

A.

(By Mr. Heward)

Calling your attention to

(Tenders exhibit to the witness.)

Yes, I do.
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A.

Yes, he had.

Q.

And had you continued on, apparently, selling and

using drugs?
A.

Yes.

Q.

But he had been out of commission the whole time;

is that correct?
A.

Yes.

That's true.
MR. HUTCHISON:

Your witness.

REDIRECT EXAMINATION
BY MR. HEWARD:
Q.

You didn't claim all this stuff was yours at the

time, did you, Jill?
A.

I —

this is the first time I've seen this stuff

since I was arrested.
Q.

Okay.

And, in fact, specifically when the police

officer from Layton was trying to talk to Mike at
Mike's home, you were telling Michael to shut up?
A.

I had my lawyer on the other phone.

He told me

to -- I was talking to Kelly Cardon on the phone
while the police were there.
Q.

So the answer is?

A.

He advised me to be quiet and for Michael to do

the same.
Q.

So the answer is yes, you told Michael to shut

up?

T.anriP
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A.

Yes, I did.

Q.

The gun and speci-fic items specifically

identifying as being M i c h a e l s came out of his
drawer.

This is his prescription bottle, this is his

Blockbuster rental card, this is his personal papers
and effects.
A.

(Nods head up and down.)

Q.

Yes?

A.

Uh huh.

Q.

Okay.

That is the same drawer that the gun was

in?
A.

Yes.

Q.

Not -- not in a drawer that had your personal

items in it?
A.

I didn't have a lot of personal items there.

Q.

So the answer is no, it was not in a drawer that

had your personal items in it?
A.

That is true.

Q.

Okay.

You obviously recognize that -- because

you've already been through the system -- that there
is no additional charges that can be filed against
you because ycur charges on this case have already
been adjudicated, cc*;ect?
A.

I'm not aware of that.

Q.

Your charges on this case have been adjudicated?

4,U4
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Q.

All right.

Are you acquainted with the

defendant, Michael Morrison?
A.

Yes, sir, I am.

Q.

And how long have you known him?

A.

Probably about 14, 15 years.

Q.

Do you remember back in February of 1995

appearing in front of Judge Heffernan and testifying
at his bail hearing?
A.

Yes, sir.

Q.

Do you remember me being present?

A.

Yes, sir.

Q.

Do you remember Kim Allen being present?

A.

Yes, sir.

Q.

Do you remember a conversation that you had with

Kim Allen and myself out at the elevator when the
hearing was over?
A.

No, I didn't have a conversation with you.

Q.

You didn't have a conversation?

A.

I don't remember.

Q.

Okay.

A.

Tell me what it was about.

Q.

Isn't it true you walked up to me after the

hearing by the elevator on the 5th floor, with Mr.
Allen present, and said something to the
MR. HUTCHISON:
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QH-i-nrrlo

—

Wait a minute, wait

"R . P . "R

fc53

245

1

a minute, wait a minute, wait a minute.

2

and answered the question.

3

having any conversation.

4

the conversation in is a form of testifying.

5

MR. HEWARD:

6

He's asked

He doesn't remember
Now for Mr. Heward to put

I think I can try and

refresh his recollection.

7

MR. HUTCHISON:

Not by asking the

8

substance of a conversation he said he doesn't

9

recall.

10
11

THE COURT:

Overruled.

You may

answer the question.

12

MR. HEWARD:
(By Mr. Heward)

Thank you.

13

Q.

Isn't it true you walked up to

14

me and Mr. Allen as well and we were out by the

15

elevator and you specifically said, "Why are you guys

16

being so hard on Mike?"

17

A.

Yes, probably.

18

Q.

Okay.

19

because Mike was a dope dealer?

20

A.

Yes.

21

Q.

And isn't it true that when I said that -- and in

22

Mr. Allen's presence -- you simply went "so?"

23

A.

No.

24

Q.

You didn't do that?

25

A . I

And isn't it true that my response was

told you —

I told you that Mike was about the

Laurie Shingle, R.P.R.

fc>5M

246

only friend that was trying to get me to stop dope,
is what I told you.
Q.

That was what you told me in Mr. Allen's

presence?
A.

Yes, sir.

Q.

You didn't acknowledge that Mike was a dope

dealer?
A.

I told you he was before and he quit and he was

trying to make me quit so he could get -- we could
get a business going.
Q.

Okay.

So you specifically don't remember, in Mr.

Allen's presence in response to my statement of him
being a dope dealer, your saying "so?"
A.

No.

Q.

Your answer is you don't remember that?

A.

No, I —

I don't remember talking to you and Mr.

Allen outside in the hall.

I remember Mr. Allen

coming over and talking to me downstairs in the jail,
asking me if I thought Mike was dangerous or not, and
I said no.
Q.

Okay.

You just indicated that you did remember

it two minutes ago.

Now you're indicating you don't

remember it?
A.

I -- I don't remember talking to you.

I remember

talking to Mr. Allen like three times.

T.»nyi«a S h i n c r l e .
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Q.

Didn't you just testify, Mr, Morrell, as to what

the substance of our conversation was standing
outside the elevator on the 5th floor?
A.

Yes.

Q.

But you deny you acknowledged Mr. Morrison was a

drug dealer, correct?
THE COURT:

I think that's his

testimony, Mr. Heward.
MR. HUTCHISON:

I don't have any

questions.
THE COURT:

All right.

You may step

down.
MR. HUTCHISON:

Thank you, Mr.

Morrell.
MR. HEWARD:

I don't have any

objection to his being released.
THE COURT:

I think the prison may

have some objection to his being released.
MR. HEWARD:

Being released from

this subpoena.
THE COURT:

You may be excused.

Thank you.
PRISON GUARD:
THE COURT:

Thank you.

You may call your next

witness.

T.anrift S h i n a l e ,
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Q.

All right.

That's fine.
MR. ^HUTCHISON:

other questions.

I don't have any

May he be excused?
THE COURT:

You may step down, sir.

MR. HEWARD:
THE COURT:
MR. FRY:

May he be excused?
Yes, you may.

Thank you.

MR. HEWARD:

State would call Kim

Allen.
KIM_ALLEN,
being first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION
BY MR. HEWARD:
Q.

Please give us your name and occupation.

A.

Kim Allen, district supervisor for Adult

Probation and Parole.
Q.

And how long have you been with AP&P?

A.

Twenty-five years.

Q.

Mr. Allen, prior to January 17, 1995, were you

acquainted with a person who went by either Jill -the name of Jill Teeter or Jill Crittenden?
A.

Yes.

Q.

And how long had you known her?

A.

Probably about, off and on, a year.
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her, didn't know her first name.
Q.

You knew of her?

A.

Yes.

Q.

And had you ever met her, to the best of your

knowledge?
A.

I'd seen her at the gym.

I think I talked to her

once.
Q.

Saw her at the gym?

A.

Uh huh.

Q.

Never dealt with her in a professional manner.

Is that a fair statement?
A.

No.

Q.

Were you also acquainted with Mr. Morrison?

A.

Yes.

Q.

And how long had you known him?

A.

I would guess 15 years.

Q.

Calling your attention specifically to January

19, 1995, did you receive notice or a request to go
to the Weber County Jail?
A.

Yes, I did.

Q.

And who was it that was wanting to see you?

A.

Mike Morrison.

Q.

Did you go?

A.

Yes.

Q.

Did you meet with Mr. Morrison?

Laurie

Shinalo

T> TD r>
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THE COURT:
JURORS:

Good morning.

Good morning,

THE COURT:
MR. HEWARD:

You may proceed.
We are.

recall Kim Allen, Your Honor.

State would

Do you want him

resworn, Your Honor?
THE COURT:

No.

KIM ALLEN,
being previously sworn, was examined and testified as
follows:
DIRECT EXAMINATION
BY MR. HEWARD:
Q.

Mr. Allen, you are still under oath.

You realize

that?
A.

I realize that.

Q.

All right.

you yesterday.

A couple of things that I didn't ask
Specifically, have you in your job,

your experience, do you deal regularly with meth
users and sellers?
A.

Yes, I do.

Q.

And is it common for you to see people who are

using and selling meth to become extremely paranoid?
A.

Yes, that's one of the characteristics.

It's one

of the problems with meth.
Q.

All right.

Based upon that, when you found out
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that there was a bullet recovered with your name on
it in a search warrant of Mr. Morrison's home, did
that cause you concern?
A,

Yes, it did.

Q.

Did you stop and think about anything that could

have occurred in the time period immediately prior to
this that could have caused him -A.

Yes.

Q.

—

A.

Yes, I did.

Q.

What would that have been?

A.

Probably, oh, maybe a month prior to Mike's

to be upset at you?

arrest, I'd been working late and was notified over
the radio that the Strike Force needed some
assistance on a search at Mike Morrison's house and
was wondering if I knew where he lived and if I'd
been there.
well.

I told them, yeah, I knew the family

So I assisted Mike Ashment and a couple of

deputies from Davis County.

We went to Mike's home,

recovered some stolen property, stolen snow blowers
from his place, and then Mike took us over to another
place and got another stolen snow blower.

So I

figured maybe that got him upset at me.
MR. HUTCHISON:
excused.

I'd like the jury

I'd like to have a bench conference, side
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1

bar with you.

2
3

THE COURT:

Would you mind stepping

out, please?

4

(WHEREUPON, at this time the jury leaves the

5

courtroom, after which proceedings resume as

6

follows:)

7

MR. HUTCHISON:

8

mistrial.

9

it.

Moving for a

That is so prejudicial you can't believe

There is absolutely no determination of fact

10

that any snow blowers were stolen.

11

litigation on that issue.

12

not charged which is put before the jury.

13

clear basis for a mistrial.

14

There's been no

It's another crime that's

MR. HEWARD:

It's a

Specifically, it goes

15

to his motive, Your Honor, as to whether or not he

16

would be the person who had a bullet with Mr. Allen's

17

name on it.

18

directly in the way that I did and limited it to not

19

a time period which I asked Mr. Allen to go through

20

his —

21

with him over a period of time as a probation officer

22

or parole officer.

23

It's specifically to motive and, again, to tie this

24

defendant to the bullet.

25

That's why I couched my questions

his experience with Mr. Morrison and dealing

I stayed completely away from it.

MR. HUTCHISON:

We've got a
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THE COURT:

All right.

The Court

—

the Court will attempt to remedy what I consider to
be prejudicial.
MR. HUTCHISON:

All right.

Thank

you, Your Honor.
THE COURT:

Let's bring the jury

back.
(WHEREUPON, at this time the jury returns to
the courtroom, after which proceedings resume as
follows:)
THE COURT:

Ladies and gentlemen of

the jury, quite frequently during the course of a
trial, things will come up unexpectedly which really
shouldn't come to your attention.

There has been

some testimony that -- that the defendant in this
case was involved with some stolen snow blowers.
Now, that hasn't got anything at all to do
with this case and I'm instructing you specifically
that you're to completely disregard it.

And just to

kind of back up and fortify the importance of not
considering it, the Court's instructing you that
charges were filed and dismissed.
So that's not something that, in fairness, you
ought to consider when you're determining the guilt
or innocence of the defendant in this case.
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Q.

May of '84?

A.

I mean '94.

Q.

Okay.

Did you leave your gun at the house when

you left there in May of 1994?
A.

Yes, I did.

Q.

All right.

You were not living at the home in

Roy with this defendant's mother on January 17, 1995?
A.

I was taking care of a lot of things around the

house, and now and again I would stay overnight, yes.
Q.

Okay.

A.

No.

Q.

Okay.

But that was not your primary residence?

Did you know where your gun was on the

17th of January of 1995?
A.

I presumed it was where it was when I left it

there for the wife's protection.
Q.

For the wife's protection?

A.

Uh huh.

Q.

Would it surprise you to know that Mrs. Robins

didn't even know the gun was there?

Would that

surprise you?
A.

She knew —

well, maybe she didn't, but she knew

it was at the time I put it on the shelf in the
bedroom.
Q.

And when would that have been?

A.

Oh, God, that was way back in -- shortly after I

Laurie Shingle, R.P.R.
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bought it.
Q.

I'd say

'88.

Do you remember leaving a conversation with either

Ms. Robins or with the police officer on the day that
Michael was arrested in January, them calling you at
your residence I think in Clearfield?

Do you

remember that?
A.

That was -- it wasn't on the day -- they didn't

call me.

I talked to them the day after he was

arrested when they came back to pick him up.
Q.

All right.

You talked to Mrs. Robins, his

mother, or you talked to the police?
A.

I talked to the police.

Q.

Okay.

And isn't it true that you told them that

you were very surprised that Michael had the gun?
A.

No, I didn't.

Q.

You didn't tell them?

A.

No.

Q.

You weren't surprised that Michael had the gun?

A.

All I told them is that the gun they got was my

gun.
Q.

All right.

A.

That's all I told them.

Q.

Would it surprise you to know that Ms. Teeter was

trying to sell the gun?
A.

I've understood that since.

I didn't know it at

Laurie Shingle, R.P.R,
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MR. HUTCHISON:
several exceptions.

J

Yeah, I need to make

except to the failure to give

all four of my proposed instructions as written.
I also accept to the failure to grant the
motion for mistrial which I do not believe was
properly cured by your admonition.
THE COURT:

Okay.

Anything from the

State, Mr. Heward?
MR. HEWARD:

No.

There's a problem

in the instructions though, Judge, because a
dangerous weapon clearly is what the State has to
show.

A dangerous weapon, not a firearm.
THE COURT:

Well, the reason that

the firearm was inserted in the elements was that
that was the -- that is the type of weapon that you
alleged as part of your information.
MR. HEWARD:

Correct, it is, but the

elements that I must show is that he possessed a
dangerous weapon.
THE COURT:
Okay.

Dangerous weapon.

Yeah.

Anything else?
MR. HEWARD:
THE COURT:

will be —

No.
All right.

well tried.
MR. HUTCHISON:

T.anriP

cihinrrlp

What?

P . P . P .

This Court

1

Would the defendant rise again, please?

2

(Defendant stands.)

3

THE COURT:

The first count, the

4

Second Degree Felony, Possession with Intent to

5

Distribute, the verdict is still not guilty; is that

6

correct?

7

MR. HANSEN:

8

THE COURT:

9

That's correct.
The second charge, the

lesser included offense, "We, the jury impaneled to

10

try the issues in the above-entitled matter, do

11

hereby find the defendant guilty of the lesser

12

included offense of Possession of a Controlled

13

Substance, a Third Degree Felony.11

14

signed December 15, Dwayne Hansen.

15

And then it's

I note that the previous verdict sheet where

16

you had signed the not guilty verdict, that,

17

apparently, is a mistake or an error one, is it?

18
19

MR. HANSEN:

It is an error, Your

Honor.

20

THE COURT:

And you've scratched

21

out that signature and date; is that correct?

22

MR. HANSEN:

23

THE COURT:

That is correct.
And so the verdict sheet

24

that you intended to sign is the guilty of the lesser

25

included offense?
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1
2

MR, HANSEN:

That's what the jury

decided, Your Honor.

3

THE COURT:

Okay.

On the second

4

count, "We, the jury impaneled to try the issues in

5

the above-entitled matter, do hereby find the

6

defendant guilty of the offense of Possession of a

7

Dangerous Weapon by a Convicted Person."

8

that's signed by Dwayne L. Hansen.

9

MR. HUTCHISON:

10

you can sit down.

11

particularly in view of the --

12
13
14
15

Once again,

I'd like the jury

—

I'd like the jury polled,

THE COURT:

I think that would be a

good idea.
Okay.

Mr. Hansen, the verdicts that the Court

has read, does that correctly reflect your decision?

16

MR. HANSEN:

Yes, it does.

17

THE COURT:

18

MR. BURGESS:

19

THE COURT:

20

MR. BROOKS:

21

THE COURT:

Ms. Davis?

22

MS. DAVIS:

Yes.

23

THE COURT:

Mr. Bell?

24

MR. BELL:

25

THE COURT:

And Mr. Burgess?
Yes, it does.
Mr. Brooks?
Yes, it does.

Yes.
Mr. LeFevre?
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